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Hon. James J. Wrynn, Esq.



January 19, 2010

Superintendent

NYS Insurance Department 



BY ELECTRONIC MAIL

25 Beaver Street




jwrynn@ins.state.ny.us
New York, New York 10004



mgaul@ins.state.ny.us 

Re:   Final Draft Revised Regulation on

        Producer Compensation Transparency

        Proposed Regulation No. 194 (11 NYCRR Part 30)

Dear Superintendent Wrynn:


Please know that I am the President of the Council of Insurance Brokers of Greater New York, Inc. (CIB), the leading professional independent insurance brokers association in the New York metropolitan region, including Long Island and the Lower Hudson Valley, and present the following general and specific comments on the referenced draft regulation on behalf of the CIB membership.

Throughout the development of this proposed regulation, CIB has steadfastly and consistently maintained that it seems to be "a solution in search of a problem," since to our knowledge the Insurance Department has received no consumer complaints about broker compensation disclosure.  Moreover, this regulation is an outgrowth of the illicit behavior of a number of mega-brokers who illegally steered business to favored carriers and otherwise manipulated the insurance marketplace in the now infamous bid-rigging schemes circa 2005, which culminated in restrictive settlement agreements with then Attorney General Eliot Spitzer.  We respectfully submit that the provisions of these settlement agreements extracted from Marsh, Aon, Willis and Gallagher, should not now be utilized to mar the reputation of Main Street independent brokers and agents who caused no harm and did no wrong.
While CIB still maintains that there is no justification for the promulgation of this regulation, we are pleased that the final revised regulation does embody a number of changes recommended by CIB in its prior communications with the Department, in that the revised regulation is no longer totally prescriptive in nature.

It would require that the role of the producer in the insurance transaction be disclosed to the consumer, either orally or in writing, and how and from whom the producer will be compensated on the sale.  The consumer may subsequently request more information about the producer’s compensation or alternative insurance quotes presented, or both, at which time a written disclosure of the amount and nature of compensation and/or alternative quotes must be provided by the producer.

We are especially mindful that the regulation now includes language specifically admonishing consumers that producers may not negotiate commission levels, as this constitutes illegal rebating (see §30.3(b)(5)).  Finally, the regulation would no longer apply to policy renewals “when the producer has no sales or solicitation contact with the purchaser in connection with the renewal” (see §30.5(e)). 

We do, however, have some further, specific comments and recommendations that we hereby set forth:

§30.2(a).  Definition of compensation.  As we understand the draft regulation, disclosure should be confined to compensation based in whole or in part on the sale.  The catchall provisions in the definition of compensation “anything of value” and “whether paid as commission or otherwise” are overly restrictive.

Such expansive provisions could even sweep-in educational sessions provided by an insurance carrier that invites some, but not all, of its producers to a free continuing education session.  Would the producers who attend such sessions need to disclose their value and how would they assign such a value?

§30.3(a)  Timing of disclosure.  The requirement that the timing of the disclosure be prior to binding of coverage should not be the main thrust of the regulation.  We suggest that every policy issued in the state have a compensation disclosure declaration page, wherein a notice is given that the broker or agent received a commission from the carrier for placement of coverage and that the insurance agency may have an opportunity for profit-sharing contingent on volume, retention and profitability of its book of business with that carrier.  If policyholders then want additional information as to the amount or nature of such compensation, they would be able to receive it upon request.

In this manner, the Department would know that every consumer has received an appropriate disclosure upon issuance of every policy delivered in the state.  There is already a precedent for such a disclosure, namely that every homeowner's policy must contain a written notice that flood coverage is excluded from standard HO coverage.

Moreover, a contractual insurance relationship between a broker and consumer does not start at the time when the policy application is taken, but only when coverage is bound and the policy is issued.  Requiring brokers to disclose such information to all prospective clients at time of application and to maintain such information in retrievable form for three years thereafter, is costly and unnecessary.  

 

§30.3(a)(1)  Role of producer.   The proposed regulation would require the producer to disclose in writing whether the producer represents the purchaser or the insurer.  We believe that disclosing that the producer was acting as either a “broker” or “agent” as defined by statute would be compliant with the regulation.  However, the situation may still arise in certain insurance placements, that the producer acts in both capacities (e.g., the situation where an independent broker also has binding capacity from a specific carrier), or at least considers insurance coverage for the consumer in both capacities.  The regulation does not seem to contemplate this commonplace eventuality.    

As such, perhaps a disclosure form can be devised that would allow the producer to check off an appropriate box:  “acting as an independent broker,”  “acting as an independent agent,” or  “acting as both an independent broker and agent.”  In the case of a captive or direct selling agent, they should be required to check off a box that states:  “acting as an exclusive agent for Insurance Company X only.”

In this vein, if disclosure of compensation is going to be required, it should be applied fairly to any and all insurance producers across all distribution channels.  Under §30.5(d), the draft regulation would specifically exempt “a person who is not required to be licensed as an insurance producer,” such as a salaried person working in a call center for a direct writer.  This would place independent brokers and agents at a competitive disadvantage, since they must provide disclosure notices whereas certain captive and direct agents would not. 

§30.3(b)(1)  Disclosure of compensation.  The second tier of the disclosure requires the producer to provide “a description of the nature, amount, and source of any compensation to be received… in whole or in part on the sale.”  This would be a difficult burden to bear, especially where the transaction is conducted by an account executive / agency employee.   It would be better to have a generic statement that meets the intent of disclosure, something like:  “This insurance agency receives commissions from insurance companies calculated as a percentage of the direct premium paid, and may receive additional compensation in accordance with an insurer’s rate filing and contingent compensation procedures.” 

§30.3(b)(2)  Disclosure of alternative quotes.   The requirement to provide “a description of any alternative quotes presented by the producer” may have the unintended consequence of inhibiting consumer choice and competition as producers will have to evaluate the cost of compliance against the risk/reward of thoroughly scouring the market choices that may be available.

§30.3(d)  Descriptions of circumstances and reasonable estimates of value.  Contingent compensation arrangements, like profit-sharing programs, are practically impossible to calculate and estimate in advance, since too many variables are present.  And, these variables change from carrier to carrier, product to product, and year to year.  As such, providing a “description of the circumstances that may determine” and a “reasonable estimate of the amount or value” of contingent compensation arrangements, may not impart any useful information to consumers at all.  This information may only serve to distract consumers from inquiring into the essence of their insurance transactions:  Obtaining the best qualified coverage at the lowest price based upon policyholders’ insurance risk and retention needs at the time coverage is bound. 

§30.4  Records retention.  As we understand the regulation, producers would be required to retain a copy of any written disclosures and certification of oral disclosures, for three years after the disclosure is given.  Retaining such a large amount of data, poses new and potentially onerous costs on small businesses in the depths of the current economic recession, and at a time when many agencies are already suffering from increased taxes to offset state budget shortfalls, higher health insurance assessments, MTA regional payroll surcharges, etc.  It is truly unfair to saddle independent insurance agencies with any additional costs at this time, which may lead to potential agency staff reductions and additional state and local unemployment levels.

Penalties.  If as indicated, the Department does not intend to use this regulation to pursue penalties against producers who unwittingly violate its provisions, we respectfully suggest that only willful violations performed with such frequency or regularity as to indicate a pattern or general business practice of the producer, should be punished thereunder. 

 

While we thank the Department for including CIB in its P&C Working Group discussions on the various drafts of the pending regulation and for making the changes to the final revised regulation as outlined at the beginning of this comment letter, we must respectfully reiterate on behalf of the Council of Insurance Brokers of Greater New York and its members and based on the arguments presented herein, that this proposed Regulation 194 is not based upon demonstrable need, is thus unnecessary, and may ultimately cause more harm than good to insurance consumers.  






Respectfully submitted,
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