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2011 LEGISLATIVE/REGULATORY ISSUES 
(1)  Coastal Insurance


CIB has actively engaged and supported past coastal insurance reforms, such as making the New York Property Insurance Underwriting Association (NYPIUA) permanent, codifying the Coastal Market Assistance Program (CMAP), promoting homeowners (HO) wrap-around policies, and making the advisory panel on HO insurance permanent.  

However, additional measures are necessary to continue to make coverage in the coastal areas of the State more available and affordable on Long Island, New York City & Westchester County.  Cancellations and non-renewals of policies on homes and businesses within a certain distance from the water continue to occur.  

CIB believes that the Legislature or the New York State Insurance Department (NYSID) should take the following actions:

1. Create standardized, uniform windstorm triggers within homeowner’s policy forms, rather than percentage windstorm deductibles.  Moreover, different trigger points for these windstorm deductibles among carriers, predicated upon the category of storm, wind speed, geographic location and other factors, would cause significant consumer confusion in the event of a hurricane landfall or severe Nor’easter in the state’s coastal region.  This bill would preclude such an untenable situation by requiring standardized, catastrophic uniform windstorm triggers and deductibles that are reasonable and actuarially appropriate [see A.3283 (Weisenberg) / S.3387 (Lavalle)];

2. Provide financial incentives to policyholders, such as premium discounts, to invest in loss mitigation techniques (e.g., installing hurricane shutters or otherwise retrofitting their properties against high wind damage) [see S.4403 (O’Mara) /  A.1237 (Colton)]; 

3. Mandate better enforcement of state and local building codes in coastal zones to foster more storm-resistant structures [see A.2984 (Thiele) / S.2475 (Lavalle)]. 

(2)  Certificates of Insurance   

CIB is working with other producer organizations to  strongly support legislation that would remedy a recurring problem for insurance producers.  Municipalities, other government agencies and private contractors often insist, as a condition of obtaining public work, that certificates of insurance provided by insured vendors not merely act as evidence of insurance, but use it to modify the terms and conditions of the underlying policy coverage.  For example, requests are often made for the insurance certificate to include "hold harmless" agreements or other clauses that alter the language of the policy, as well as statements that the wording of the certificate will control in the event of any inconsistency or conflict between the certificate and the policy.  This unfairly places insurance producers in an untenable position:  If they comply with the law and refuse to issue an improper certificate, they will often lose their client, since the client will not be allowed to perform the work for the third party asking for the certificate. [See S.4425 (Seward) / A.6925 (Morelle).]

(3)  Automobile Insurance Fraud 
Auto fraud costs insurance consumers billions of dollars a year in higher premiums, even in the face of crackdowns on organized insurance fraud rings by the New York State Insurance Department (NYSID), the state Attorney General and local District Attorneys [see A.5200 (Barclay)].  Additional fraud-fighting legislation to aid law enforcement efforts is necessary, such as making it a felony to hire a “runner” [see S.2004 (Skelos)], to provide additional funds to law enforcement agencies and prosecutors for the investigation and pursuit of no-fault fraud [see S.3444 (Breslin) / A.3787 (Morelle)], and to establish a task force on automobile insurance fraud [see S.998 (Klein) / A.4100-A (Morelle)].  

Other auto fraud issues of concern to CIB include:

1. Requiring mandatory arbitration as the initial remedy for dispute resolution for assignees [see A.4099 (Morelle)].

2. Permitting retroactive cancellation of auto policies procured for fraudulent purposes (e.g., adding no-fault benefits to motor vehicle accident indemnification coverage). 

3. Denying coverage where an auto policy is procured with a bad check (but with an opportunity to cure).

CIB continues to strongly oppose any attempts to roll back or weaken the current fraud-fighting provisions of no-fault Insurance Regulation No. 68 (11 NYCRR 65).

(4)  Photo Inspections 

CIB supports legislation to repeal or reform the mandatory photo-inspection requirement for private passenger automobile physical damage coverage.  Insurance Regulation No. 79 (11 NYCRR 67) was promulgated more than 20 years ago to implement the physical damage inspection requirement imposed by Section 3411 of the Insurance Law.  This was with the laudable goal of reducing automobile premiums by deterring private passenger automobile physical damage fraud/theft through a photo-inspection program.  The program has since become an expensive, largely ineffective nightmare for insurers, agents and the driving public.  New fraud-fighting tools like Special Investigation Units (SIUs), the enhanced loss-reporting system CLUE (Comprehensive Loss Underwriting Evaluation) and improved DMV title verification procedures make the current photo-inspection program redundant and unnecessary. 

Short of full repeal of Section 3411, CIB is fully supportive of legislation which allows an auto insurer to waive the right to inspect a motor vehicle prior to issuing an insurance policy if such insurer has filed a plan of operation to ensure that vehicles covered under such policy have not sustained physical damage [see S.2496 (Martins) / A.2931 (Zebrowski)]. 
(5)  Anti-Arson Applications 

CIB supports legislation to repeal Section 3403 of the Insurance Law, which requires the use of anti-arson applications in relation to the sale of all property insurance policies that cover the peril of fire or explosion in the cities of  Buffalo and New York.  Should an agent, broker, or insurer fail to receive the completed and signed application by the expiration date of the renewal or within 45 days of the new business effective date, the law requires the insurer to cancel the policy.  Many policyholders either forget or simply fail to complete the form in time, forcing the insurance company to cancel the policy.  Generally, this is not due to any fraudulent activity by the property owner, but simply an administrative lapse.  Moreover, the form was made irrelevant by legislation enacted in 1996, requiring insurers to subsequently file plans with the State Insurance Department regarding how the company intends to detect, investigate, and prevent fraudulent insurance activities.  Since then, the insurers have actively engaged in fraud prevention methods that are far more effective than the anti-arson application form.  As such, this archaic section of law should be repealed.
(6)  Consumer Protections

Because CIB member brokers are independent businesses, they have no corporate-line conflicts to divert them from their #1 priority:  consumer protection and satisfaction. 

Last year, CIB successfully worked with other producer organizations to reduce the 3-year policy premium surcharge by raising the DMV property damage-reporting threshold from $1,000 to $2,000 for minor motor vehicle accidents [see Chapter 277, Laws of 2010].  On today’s high priced automobiles, even the most minor fender benders routinely exceed the $1,000 figure, particularly if an air bag deploys.

CIB also supports the following consumer protection initiative:

Preventing carriers from issuing arbitrary cancellation/non-renewals of workers’ compensation coverage, akin to the protections afforded to insureds for commercial lines coverage under NYIL §3426 [see A.3560 (Morelle)].

(7)  Regulation of SIF

CIB believes that certain practices of the State Insurance Fund (SIF) are anti-competitive and detrimental to consumers, such as the requirement of 30 days prior notice to cancel a policy.  There is no such mandate in the private workers’ compensation insurance market.

SIF also requires that policies cancelled at the insured’s request or for nonpayment of premium, be cancelled on a short-rate basis, essentially assessing a penalty charge.  Private carriers canceling for nonpayment of premium do so on a pro rata basis (charging only for the time the policy was in force).

Moreover, SIF charges a $10 per installment payment fee.  Such fees are excessive and harm small businesses with the least ability to pay for their workers’ comp coverage.  In view of its huge market share, SIF should be fully regulated by the New York State Insurance Department (NYSID) [see S.3836 (LaValle); A.4705 (Morelle)]. 

(8)  Comparative Negligence/Scaffolding Law

Changes to New York Labor Law §240 & §241, the so-called “scaffolding law,” to substitute a negligence standard for the existing absolute liability standard, are long overdue.  Strict liability damage awards against property owners and general contractors regardless of fault, without considering the negligent culpability of the injured worker, continue to plague the construction industry [see A.2336 (Schimminger) / S.4648 (Saland); A.4808 (Kolb)].

Such an absolute liability standard for on-site job injuries to workers is antiquated and obsolete and predates the workers’ compensation law, which was designed as the sole remedy for job-related injuries by virtue of guaranteed recoveries to injured workers in forbearance of tort litigation.  Unfortunately, Section 240 & 241 litigation continues to expand, marking New York as a litigious, business-unfriendly state and resulting in unaffordable, unavailable or severely restricted liability coverage for property owners and general contractors [see A.2835 (Morelle)]. 

Without changes to the draconian scaffolding law contained in §240 & §241, true tort reform relating to worker injuries on construction sites will not be realized.

(9) Excess/Surplus Lines Insurance
CIB along with other producer and carrier organizations in the Excess Lines Ad Hoc Coalition, successfully supported language in the State Budget, that implements the provisions of the federal Nonadmitted and Reinsurance Reform Act (NRRA) that were enacted under Title V of the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010.  Key provisions include:  requiring payment of 100% of the excess line premium tax to New York, when it is the “home state” of the insured risk, maintains annual tax reporting, rather the proposed quarterly reporting, keeps a 45-day time period, instead of a proposed 30-day period for excess line brokers to file all excess line transactions, creates a uniform implementation date based upon the policy effective date rather than a "procurement" date, and continues to allow retail producers to rely upon declinations for non-NYS home stated risks. [See Part I of S.2812-C (Budget) / A.4012-C (Budget) – Chapter 62, Laws of 2011.]

(10)  Broker Compensation Disclosure 

On February 10, 2010, after more than a two-year process, the New York State Insurance Department (NYSID) promulgated Final Regulation No. 194 (11 NYCRR 30) entitled “Producer Compensation Transparency” to require mandatory disclosure of the role of brokers and agents in any insurance transactions, and upon request, full disclosure of any and all compensation arrangements, including fixed commissions and contingent or performance-based compensation, placement fees or profit sharing arrangements paid by insurance carriers, together with an estimate of any and all such compensation.  http://www.ins.state.ny.us/r_finala/2010/rf194txt.pdf  

http://www.ins.state.ny.us/r_finala/2010/rf194ris.htm 

Throughout this entire process, CIB was engaged in enunciating its strongly held belief that adequate statutory, regulatory and administrative safeguards already exist that require transparency and disclosure of compensation arrangements to insurance consumers, that additional mandates are unnecessary, and that there have been no consumer complaints regarding producer compensation.

After much external and internal discussions and debate and to protect its members’ professionalism and livelihood, the CIB Board of Directors convened in emergency session and voted to bring a Special Proceeding under Article 78 of the NY Civil Practice Law and Rules, in conjunction with IIABNY, to challenge the legality of Reg. 194.  

Unfortunately, in November 2010, Albany County Supreme Court Justice Richard Platkin decided against CIB & IIABNY’s Art. 78 Proceeding, and Regulation 194 took full effect on January 1, 2011.
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